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Abstract 
The article deals with the possibilities of criminal sanctions for unfair competition in relation to natural and legal persons by 
considering, among others, the subsidiarity principle of criminal repression. Based on a comparison of the legal regulation of the 
offences of unfair competition, as defined in Section 149 of the Criminal Act, and breach of regulations of rules of economic 
competition, as defined in Section 248 (1) of the Criminal Code, the authors analyse this phenomenon in the context of the New 
Civil Code and consider relevant criminal sanctions. 
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1. Introduction 
Unfair competition started to be prosecuted in this country during the interwar period known as the so-called 
“first republic”. The Act No. 111/1927 Sb. on unfair competition, as subsequently amended, was a very progressive 
legal regulation for its time – not only did it apply the instruments of civil law to the issue of unfair competition but 
it also regulated the protection of unfair competition under criminal law (cf. part two of the Act). A provision 
prosecuting unfair competition (Section 149 of the Criminal Act) was also included in the Act No. 140/1961 Sb., as 
subsequently amended (the Criminal Act, abbreviated as CA). The provision was included in the CA as a result of 
the adoption of the Paris Convention on the Protection of Industrial Ownership (published in the Collection of laws 
under No. 47/1962 Sb., the current wording is available in the ordinance No. 64/1975), namely articles 10 bis and 10 
ter thereof. The Criminal Code (the Act No. 40/2009 Sb., as subsequently amended, abbreviated as CC), effective 
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from 1 January 2010, introduced an entirely new regulation of criminal liability for the violation of rules of 
economic competition by replacing two very general offences – the breach of compulsory rules of business 
transactions (Section 127 of CA) and unfair competition (Section 149 of CA) – with the offence of the breach of 
rules of economic competition (Section 248 of CC). The explanatory note to the CC specifies that the replacement 
removed the formerly non-specific and vague provisions of the offences of the breach of compulsory rules of 
business transactions (Section 127 of CA) and unfair competition (Section 149 of CA), and provided for the 
punishability of the individual forms of unfair competition under Sections 45 to 55 of the Act No. 513/1991 Sb., 
Commercial Code (currently Sections 2977 to 2987 of the New Civil Code No. 89/2012 Sb.).  
The offence of the breach of rules of economic competition in CC and the subsidiarity principle of criminal 
repression 
The provisions of Section 248 of CA protect the social interest of keeping the rules of economic competition in 
market economies and, thus, the free development of economic competition in the form of compulsory rules of 
business transactions. See Šámal (2012). This is a criminal law provision with a blanket disposition, i.e. referencing 
legal regulations that specify the rules of economic competition in a broad sense. See Šámal (2012). This provision 
contains four independent merits of a case in its first two paragraphs; they deal with unfair competition; collusive 
agreement with one’s competitors on the determination of price division or market or some other form of breach of 
economic competition; a serious breach of compulsory rules of public tenders; and a serious breach of compulsory 
rules of due diligence, asset management, professional care or the prohibition to carry out certain acts and other 
activities imposed by law or some other official decision. For nmore details see Šámal (2012). In view of the focus 
of the present article, the following exposition deals with the provisions of Section 248 (1) of the CC i.e. sanctions 
applicable for unfair competition.  
Under Section 248 (1) of the CC, a breach of the rules of economic competition is objectively qualified 
cumulatively as: 
x an act in conflict with regulations governing unfair competition, see Šámal (2012) 
x an act in the context of economic competition, see Jedlička (1997) and 
x harm of a greater extent caused to other competitors or consumers, or an acquisition for oneself or some other 
person of an unjustified benefit of a greater extent. At the same time, however, such behaviour must meet the 
elements of: 
x deceptive advertising,  
x deceptive designation of goods and services,  
x causing the danger of interchange,  
x parasitism on the reputation of a company, products or services of another competitor,  
x bribery, 
x disparagement, 
x comparative advertising, 
x breach of trade secret, or  
x presenting a threat to the health of consumers and the environment. See Žatecká (2012). 
It follows from the formulation of Section 248 (1) that an act of unfair competition is criminal only where some 
of the elements of unfair competition provided in subparagraphs (a) to (i) are met; cf. the individual types of acts 
specified above (originally delimited in Section 44 (2) of the Commercial Code, currently in Section 2976 (2) of the 
NCC).. At the same time,  however, the general clause included in Section 2976 of the NCC must be met: under the 
clause, the offence of unfair competition is committed by any person whose business transactions are in conflict 
with the good manners of competition as a result of acting in a way that may cause harm to other competitors or 
customers. See for instance Šámal (2012), Šámal (2009), Žatecká (2012). As far as the particular kinds of acts are 
concerned, it must be stated that the legal regulation in the NCC includes – as opposed to the earlier regulation in the 
Commercial Code that is followed by the formulation of Section 148 (1) – another type of act that is not mentioned 
in the CC, namely intrusive bothering (“dotěrné obtěžování” in Czech).  
This includes the communication of information about a competitor, goods or services, as well as the offer of 
goods or services using the telephone, fax, email and other similar means, although the recipient does not evidently 
desire such an activity, or the mediation of advertising where the producer keeps secret or hides data that can be 
used to identify him and fails to indicate where the recipient may request that such advertising be terminated without 
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any special costs; Section 2986 (1) of the NCC. The Criminal Code does not cover this type because it is not 
specified explicitly in the list of acts.  
Importantly, this also requires that harm is caused to other competitors or consumers or some unjustified benefit 
is obtained for oneself or some other person in a greater extent. This element of the case is a demonstration of the 
subsidiarity of criminal repression contained in Section 12 (2) of CC on the level of the legislation. Under the said 
provision, criminal liability and its consequences may be applied only in socially harmful cases where it is not 
sufficient to apply liability under some other legal regulation. This means, among others, that criminal law enjoys 
the “ultima ratio” position within the system of law, i.e. it is the ultimate means of protecting the society where the 
protection through the instruments of other branches of law is insufficient. From the point of view of the criminal 
sanctioning of unfair competition, this means that not all breaches of some other legal regulations, applicable in 
connection with economic competition and consisting of some of the acts explicitly listed in Section 248 (1) (a) to 
(i), are considered as criminal offences. Offences are only those acts that result in the harm or unjustified advantage 
in a greater extent. The harm suffered by other competitors or consumers is any harm that has either proprietary 
nature (that is, most importantly, harm that can be expressed in money, e.g. as lost profits) or non-proprietary nature 
(e.g. damage to good reputation, good name or competitor’s trust, or the deception of a consumer or damage caused 
to consumer’s health). See Šámal (2012). The obtaining of unjustified benefit is understood to be any advantage that 
the provisions on unfair competition aim to prevent. This includes both material benefits (property advantage that 
can be expressed in money) and non-material benefits (e.g. the development of one’s business, the obtaining of a 
better market position). See Šámal (2012). A greater extent of harm or advantage is constituted by the amount of 
CZK 50.000 (cf. Section 138 of the CC, R 8/2009-II.). See Šámal (2012). By introducing the elements of harm or 
unjustified advantage, the current regulation differs from the earlier regulation contained in Section 149 of the CA, 
which required only damage to good reputation or the operation or development of a competitor’s business. Those 
are merely partial aspects of the possible harm, when viewed from the perspective of the existing law. 
It must also be added that the said subsidiarity principle of criminal repression applies not only in the sense of 
criminal law as an ultima ratio principle, i.e. outside of criminal law and with respect to other branches of law. It 
also applies within criminal law itself, i.e. in those cases where criminal law as the ultimate means of protecting the 
society has already been applied in the sense of the necessary level of criminal repression, mainly on the levels of 
punishment (see below) or procedural steps (e.g. in case of Section 172 (1) (c) of the Rules of Criminal Procedure or 
the so-called “procedural diversions”) and exceptionally also when determining the criminal nature of an act. 
According to the statement of the Supreme Court Tpjn 301/2012, a criminal offence under the Criminal Code is any 
unlawful act identified as a criminal offence by the Criminal Code as such (Section 13 (1) of CC). Thus, any 
unlawful act manifesting all the elements specified in the Criminal Code constitutes an offence. This conclusion, 
however, is modified in case of less serious offences by the application of the subsidiarity principle of criminal 
repression in the sense of Section 12(2) of the Criminal Code. Considerations of whether the act does not constitute 
an offence because it is not sufficiently harmful to the society will apply where the offending act does not 
correspond, as regards the minimal level of punishment, to usual offences with their corresponding elements. 
Since any natural person can become an offender, this concerns not only the competetor himself but also any 
other person who may – while acting in agreement with the competitor or even without such an agreement – spread 
deceptive advertising or give bribes. The offender can also be a former employee who discloses a trade secret. See 
Šámal (2012). Where fault is involved, it must be intentional. While discussing the offender, it must also be stated 
that none of the elements constituting a breach of rules of economic competition is included in the enumerative list 
of criminal offences that may be committed by legal persons (cf. Section 7 of the Act No. 418/2001 Sb., on criminal 
liability of legal persons and proceedings against them, abbreviated as TOPOZ). In our opinion, the liability of legal 
persons would be quite in place at least as far as unfair competition is concerned because it would enable criminal 
sanctions particularly in those cases when no specific natural person acting on behalf of the legal person may be 
identified (cf. Section 8 of TOPOZ).  
As regards the application in practice, it should be pointed out that so far, there has been a relatively low number 
of cases. This concerns both unfair competition under Section 149 of the CA, breach of rules of business 
transactions under Section 127 CA, and breach of regulations on the rules of economic competition under Section 
148 CC. The reason for the low number may be the perception of criminal sanction as really the ultimate means of 
last resort. However, it may also be due to the more difficult process of obtaining evidence, particularly as regards 
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the intentional fault or the amount and extent of harm caused or benefit obtained. Table 1 illustrates the situation 
with some statistical data. 
Table 1. The number of cases 
Year Offence Discontinued Prosecuted 
2012 Section 248 1 5 
2011 Section 248 1 10 
2010 Section 149 7 8 
2009 Section 149 0 10 
2008 Section 149 0 4 
 
For the purpose of comparison – the total number of people prosecuted for the offence under Section 127 of the 
CA was 19 during the 2007–2009 period, out of which number 12 individuals were charged. The figure for the 
offence under Section 149 of the CA was 28 prosecuted and 24 charged individuals over the same period. 
2. Sanctions for unfair competition 
The elements of the offence of breach of regulations on the rules of economic competition under Section 248 (1) 
of the CC include three types of punishments: a term of imprisonment of up to three years, a ban on activity, and the 
forfeiture of a thing or some other property value. That does not mean, of course, that some other type of 
punishment contained in Section 52 (1) of the CC may not be imposed. The possible punishments are related to the 
fact that the offence constitutes a misdemeanour, i.e. a typologically less serious category of criminal offences. An 
unconditional term of imprisonment should thus be imposed only exceptionally, particularly where the imposition of 
some other punishment would not, because of the character of the offender, evidently result in the offender’s 
correction (cf. Section 55 (2) of the CC). Space should also be provided to alternative punishments and procedural 
diversions.  
Alternative punishments include conditional punishments, conditional punishments with supervision, monetary 
punishment, and a ban on activity. Although the possible punishment for misdemeanours also includes community 
service, this punishment does not appear to be suitable in cases of unfair competition. House arrest could also be a 
suitable alternative where some other, more lenient alternative punishment would not be suitable because of the 
character of the offender. One can imagine the application of other procedural alternatives, such as the diversions 
mentioned above. It must also be stated that the basic elements described in Section 248 (1) of CC relate to two 
qualified elements that bear the signs of socially more harmful offences (e.g. significant damage, damage of a great 
extent, bankruptcy), which call for a higher rate of punishment; with Section 248 (3), the term of imprisonment 
ranges from 6 months to 5 years, while with Section 248 (4), the range is from 2 to 8 years of imprisonment. 
If the legislators should decide to criminalize behaviour constituting unfair competition under Section 248 (1) of 
the CC also in relation to legal persons, the possible sanction would mainly include the monetary punishment and 
the ban on activity, as well as the punishment of publishing the judgment, which is applicable only for legal persons 
(cf. Section 15 of TOPOZ). For more details to sanctioning of legal persons see Kalvodová (2013). 
3. Conclusion 
The current legal regulation contained in Section 248 of the CC has not only combined two previously 
independent criminal offences into a single offence but also specified its elements, which is certainly a major 
advantage from the point of view of the principle of legality and the requirement of legal certainty. It has also 
removed some problems in interpretation arising from the vagueness of concepts and the possible coincidence of the 
earlier offences. At the same time, the regulation reflects the subsidiarity principle of criminal repression, whose 
application should be relatively broad, taking into account the specific nature of economic crime. This attitude is 
also attested by the application in practice. As illustrated in Table 1, there are very few individual persons 
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prosecuted, which may give rise to some doubts about the need of criminalization. In our view, the incorporation of 
more serious acts of unfair competition is quite justified in the criminal act because it constitutes an important means 
of prevention and enables criminal sanction where the means of civil law are insufficient. As regards the future 
developments of the law de lege ferenda, the elements of the offence of unfair competition should be further 
extended – in the interests of an increased protection of competitors and consumers – to include legal persons as 
well. That should be the case at least in those qualified elements where exceptionally serious consequences arise, 
e.g. in the form of damage amounting to millions of CZK or bankruptcy. In other words, the protection of economic 
competition and its subjects makes sense even if applied through criminal law in the form of a last resort – ultima 
ratio. 
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